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INTRODUCTION

Brij Bhushan v. State of Delhi' is a groundbreaking case in the history of Constitutional law
in India, resolving a constitutional dispute before the Supreme Court of India in 1950.
Judgment is considered to be one of the earliest and most important cases related to Article
19(1)(a) of the Constitution of India, which mandates freedom of speech and expression. The
constitutionality of the government's pre-censorship regime for a newspaper was the main

i1ssue in the case.

It came on the eve of partition and the period of immediately after independence when public
disorder and communal conflicts were on the rise. It was for the Supreme Court to establish
whether such curbs on the freedom of the press by the State were permissible under Article

19(2) of the Constitution at the time.

The decision is significant, because it ruled freedom of the press is a fundamental element of
freedom of speech and expression and that prior restraint on publication is a serious
restriction on freedom of the press, freedom of speech and freedom of expression. This case
study analyzes the facts, issues, judicial reasoning, constitutional implications and current

implications of the case.

FACTS OF THE CASE

Brij Bhushan and K.R. Malkani were the petitioners, who were connected to the English
weekly newspaper, Organiser, New Delhi. The Chief Commissioner of Delhi issued order
under Section 7(1)(c) of the East Punjab Public Safety Act, 1949°, extended to Delhi for
Delhi on 2 March, 1950.

The order called upon the newspaper to avail itself of scrutiny before its communal
material/content appeared for public access regarding Pakistan. The government's rationale
for the order was that, in its opinion, such content may threaten public order and social

harmony in the post-Partition era.

The petitioners challenged the order and the constitutionality of Section 7 (1) (¢) in the
Supreme Court under Article 32 of the Constitution. They claimed that this order had

" Brij Bhushan v. State of Delhi, AIR 1950 SC 129.
2 East Punjab Public Safety Act, 1949.
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introduced pre-censorship and was thereby in violation of their fundamental right to freedom

of speech and expression under Article 19(1)(a) of the Indian Constitution

ISSUES BEFORE THE COURT

The Supreme Court considered the following issues:

1. Whether Section 7(1)(c) of the East Punjab Public Safety Act, 1949 violated Article
19(1)(a) of the Constitution.

2. Whether pre-censorship imposed upon a newspaper amounted to a restriction on
freedom of speech and expression.

3. Whether restrictions imposed in the interest of public safety or public order were
permissible under Article 19(2) as originally enacted.

4. Whether the impugned order could be constitutionally justified as a reasonable

restriction on free speech.

ARGUMENTS OF THE PARTIES

Arguments of the Petitioners

The petitioners claimed that Article 19(1)(a) encompassed freedom of the press too. They
argued that the government's requirement that they obtain its prior approval for publication

should be interpreted as taking away their constitutional freedom of expression.

They had added that, from the original text, Article 19(2) explained that restrictions were
allowed only for very narrow reasons like security of the State, etc., which would serve to
instigate the overthrow of the State. The impugned law was interpreted as “public safety” and

‘public order' which went beyond the constitutional bounds imposed upon the State.

The petitioners also stated that the rule of prior restraint is especially dangerous in a

democracy since it is choking out ideas before they are able to be heard by the public..

Arguments of the Respondent State

The State contended that the order of censorship was a preventive measure to maintain

communal harmony and public tranquility amid the political chaos.
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The government told the newspapers that inflammatory publications after partition might fuel
communal tensions and violence. So limiting the information available to the public was just

as needed to prevent security situations and stop the chaos.

The State also stated that incitement to public order could ultimately lead to the risk of public
security and what this would mean for Article 19(2).

DECISION AND RATIO DECIDENDI

A majority of the Supreme Court held that such censorship order was unconstitutional and

Section 7(1)(c) of the East Punjab Public Safety Act, 1949 was struck down.

The Court interpreted the right to free expression as guaranteed by Article 19(1)(a) of the
International Covenant as including the right to freedom of the press.Pre-censorship on a
newspaper was interpreted as direct restrictions on free expression guaranteed by Article

19(1)(a) of the International Covenant.

The Court also noted the restrictions imposed by the challenged law had to do with “public
safety” and “public order”. These bases would not be covered by Article 19(2) in the form of
this Article in 1950. This meant that the law was insufficient to be constitutionally

maintained.

The ratio decidendi was that any limitation on freedom of speech has to be strictly in
accordance with the grounds explicitly listed in Article 19(2) of the Constitution and says that
prior censorship of the press contravenes the constitutional freedom of speech without

explicit prior constitutional authority.

Justice Fazl Ali gave a dissenting opinion. He died in a country which largely respected the
right to free speech but allowed restriction of those rights in circumstances where the public
order might be seriously disturbed, which could have an indirect effect on the security of the

State. But most didn't agree on the more general sense.

CRITICAL ANALYSIS OF THE JUDGMENT
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The judgment has been hailed by the media as one of the seminal judgments in India's
constitutional law on freedom of speech and freedom of the press. It is important to note that
one of its most significant successes was the finding that the freedom of the press is implicit
in the state of the protection of everyone's right to freedom of religion in Art. 19(1)(a)’ even

though there is no constitutional provision protecting press liberty.

The Supreme court had an ultraconservative understanding of the limitations placed on state
power that is set forth in the constitution. The Court's refusal to expand Article 19(2)* beyond
its literal interpretation was in line with the doctrine that fundamental rights cannot be
abridged through an overly general or vague exercise of administrative discretion or the will

of the government.

The emphasis of another part of the decision was in the direction of opposition to prior
restraint. It is generally thought that pre-censorship is worse punishment after the publication
than to deny the ideas a chance for public discussion. The Court was right in understanding
that excessive power to censor may lead to the dominance of the position of the censor over a
democratic government, the assertion of the dominance of the power of censorship over

democratic accountability.

The judgment also showed the judiciary's eagerness to conduct constitutional review of
legislative and executive actions, a practice it undertook only a few months after the
Constitution was given effect. This reinforced the importance of Article 32° in the eyes of the

Supreme Court—the protector of Fundamental Rights.

There are however some objections to the judgment that have to be borne in mind. After
partition when communal tensions were high and the political environment was rather
unstable, the Court gave a restrictive reading to the State interests. Judges have been
criticised for downplaying the challenges the government has encountered in maintaining

peace and keeping communal violence at bay in practice.

Later, with the Constitution (First Amendment) Act, 1951 the dissenting view of Justice Fazl

Ali assumes significance as this time “public order” is added to “public interest” as a valid

3 INDIA CONST. art. 19(!)(a)
4 INDIA CONST. art. 19(2)
5 INDIA CONST. art. 32
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reason for restricting free speech. This amendment solved part of the constitutional problem

that the majority had found.

In Romesh Thappar v. State of Madras (1950)° The Supreme Court narrowly construed
Article 19(2) and found that restrictions on free expression are unconstitutional, providing a
rope to hang more restrictions on free expression on. These cases laid an early foundation for

strong civil liberties protection in India.

Vague norms laid down in Brij Bhushan persist as the foundation of Indian free speech
doctrine, even after the constitution has been amended in other ways. Decision is still a
reference point in the battle to single-handedly fight against unchecked government pressure

on press freedom..

IMPACT, DEVELOPMENTS, AND IMPLICATIONS

Judgment had far-reaching constitutional and political implications. Most importantly, it
showed the defects in the original Article 19(2), which resulted in the implementation of the
Constitution (First Amendment) Act, 1951. The amendment broadened the permissible limits
of restricting freedom of expression through the introduction of the concepts of “public

order”, “friendly relations with foreign States” and “incitement to an offence”.

Although the amendment was not the law, the case remained significant for its impact on
constitutional interpretation after the amendment, since it clearly highlighted the principle
that restrictions on free speech must be interpreted in a very narrow manner and must be

subject to legal justification.

In this decision, it also helped advance the judicial review doctrine by establishing that the
Supreme Court would be able to strike down any laws that are in conflict with fundamental

rights.

The judgment played an important role in the media law; however, against previous
censorship and executive control over newspapers. The principle that pedagogic social
criticism of government policy was an integral part of a democratic society was picked up by

courts in later cases, often more than once.

® Romesh Thappar v. State of Madras, AIR 1950 SC 124
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The case also has helped evolve constitutional democracy in India as it laid emphasis that
convenience of the executive does not outweigh the fundamental liberties of individuals

guaranteed under the Indian Constitution.

Suggestions and Scope for Reform

The judgment was keenly pro-utility of freedom of speech but contemporary constitutional
law should take the balance of civil liberty and concerns like hate speech, misinformation,

and incitement to violence.

Any restrictions on the media or public expression in the future should comply with the
principles of necessity, proportionality and procedure. Broadly worded censorship provisions

need to be avoided without sufficient protections.

A fundamental change that should be made is for the people of the country to be mindful of
the Government imposing any first impression restriction on the press unless sanctioned by
the court of law. This is to limit the potential for the misuse of the Executive bully power by

political manipulation.

Media law should also contain a set of clear and transparent standards and independent

review mechanisms to promote accountability and transparency.

Lastly, the concept of "public order" will remain differentiated from the "legitimate criticism
of government acts", so the current constitutional balance between the two still functions. To
operate a democracy, there must be, and should be, acceptance for differing views and
freedom of the press. A democracy works and should work on the principle that there will be

conflicting points of view and that newspapers will be independent of government..

CONCLUSION

The decision emphasized the vitality of the freedom of speech as a constitutional right, but
contemporary constitutional law needs to reconcile civil rights and freedoms with legitimate
concerns, including those relating to hate-speech, misinformation, and the incitement to

violence.
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Media and public restriction in the future should meet the requirements of necessity,
proportionality and procedural fairness. There is a need to refrain from broad censorship with

insufficient safeguards.

One of the big reforms that ought to be made is for all pre-publication restrictions on the
press to be judicially approved beforehand. This would decrease the likelihood of a potential

political abuse of executive power.

Legislative provisions ordering media should also provide for clear rules and independent

monitoring systems for their accountability and transparency.

Last but not least, constitutional interpretation must be able to continue to differentiate
genuine threats to public order from legitimate criticism of government actions. The basic
tenet of democratic government is that disagreement is tolerated and free journalistic

expression is encouraged.
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